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A jury convicted defendant of the follow ng charges: count
two, assault with a firearmon Darryl Lavan (Pen. Code, § 245,
subd. (a)(2); further references to sections of an undesi gnated
code are to the Penal Code); count three, attenpted robbery of
Shunn O iver (88 664/211); count four, assault with a firearm on
Aiver (8 245, subd. (a)(2)); and count seven, being a convicted
felon in possession of a firearm (8§ 12021, subd. (a)).1 The jury
al so found true special gun use allegations for count two
(8 12022.5, subd. (a)) and count three (8§ 12022.53, subd. (b)).
Def endant was sentenced to an 18-year state prison term

On appeal, defendant argues, inter alia, there is no
substantial evidence to support his convictions for counts three
and four, both involving victimdQiver. Defendant also nakes
two constitutional challenges to section 12022.53, which
provi des for a mandatory 10-year term for using a weapon in
specified crimes. W shall affirmthe judgnent.

FACTS

On February 11, 1998, at approxinmately 11:00 p.m, victins
Lavan and Oiver were wal king toward Big Ben’s Burgers on De
Paso Boul evard. Defendant and another man were standi ng on the
corner. As the victinms approached, defendant shouted out to
Lavan, asking if they knew each other fromcounty jail. Lavan

stopped to talk with defendant while Oiver kept wal ki ng. Lavan

1 Defendant was acquitted of count one, attenpted robbery of
Lavan, and counts five and six, which charged him respectively,
with attenpted robbery and assault with a firearmof Anita
Gasper.



di d not recogni ze defendant. According to Lavan, defendant
directed Lavan to hand over his watch. Angry at defendant’s
demand, Lavan approached def endant, expecting to fight.
| nst ead, defendant pulled a gun fromhis waist and fired a
single shot, striking Lavan in the thigh. Lavan fled in the
direction of a nearby casino. Wen Lavan was across the street,
defendant fired a second shot, again striking Lavan in the |eg.
Def endant then began pursuing Lavan.

Upon hearing gunfire, diver crouched between two parked
cars. Defendant’s pursuit of Lavan ceased when he spotted
A iver. Defendant pointed his gun at Oiver, who was wearing

new boots and a new jacket, and told himto “*[t]ake your boots

and your coat off.’” Wen diver unzipped his jacket, defendant
noti ced the necklaces Aiver was wearing and said, “‘Take the
shit off your neck too.”” diver was in the process of

conpl ying when a police vehicle drove past. Defendant turned
and ran away.

Sacramento police officers were dispatched to the area in
response to a call of shots fired. Oficer Husted arrived and
observed defendant discard a handgun while fleeing the area.
Husted rel eased his cani ne partner, who was able to apprehend
defendant. Once in custody, defendant was identified by both
Lavan and Oiver as their assailant. Oficers |ocated two spent
rounds in the cylinder of the firearm di scarded by defendant.

Def ense

Def endant testified that earlier in the evening he sold

sonme drugs and later, while standing on the corner, was



approached by Lavan and A iver. Lavan inquired about
defendant’ s presence in the area, indicating he had not seen
def endant previously. Lavan started an argunent and pul | ed out
a firearm |In response, defendant reached for his gun, and
after Lavan fired a shot that m ssed, defendant fired back.
According to defendant, Lavan retreated and fired again.
Def endant fired a second shot and Lavan ran across the street.
Def endant deni ed pursuing Lavan, and al so deni ed approaching
A iver and demandi ng property fromhim Wen defendant realized
the police were approaching, he fled but was quickly
appr ehended.

I

Def endant argues there is no substantial evidence to
support his convictions of counts three and four, which concern,
respectively, the attenpted robbery and assault with a firearm
on Aiver.

In evaluating a claimof |ack of substantial evidence, a
reviewing court is required to exam ne “the whole record in the
light nost favorable to the judgnment bel ow to determ ne whet her
it discloses substantial evidence -- that is, evidence which is
reasonabl e, credible, and of solid value -- such that a
reasonable trier of fact could find the defendant guilty beyond
a reasonabl e doubt.” (People v. Johnson (1980) 26 Cal.3d 557,
578.)

Oiver testified that after the altercation between
def endant and Lavan, defendant turned his attention to diver,

who had taken cover between two parked cars after hearing the



gunshots. Defendant pointed a gun at Aiver and denanded he
remove his jacket and boots. Wile Aiver was in the process of
conpl yi ng, defendant denmanded O iver renove his neckl aces as
well. According to Aiver, defendant abandoned his assault only
when he spotted an oncom ng police vehicle and attenpted to
flee.

On appeal, defendant points to various “di screpancies” in
Aiver’s testinony and concludes therefromthat no reasonable
jury could have found AOiver to be a credible witness. As but
one exanpl e, defendant nakes the claimdiver’s testinony is
legally insufficient because Aiver never told police that
def endant demanded A iver’s necklaces. The claimis specious.

Oficer Sens testified that in interviewing Aiver after
def endant was apprehended, O iver stated defendant held a gun on
hi m and ordered himto renmove “I believe it was his jacket and
his shoes.” Sens later clarified Aiver had said boots and not
shoes. There was no questioning of Sens as to whether Qi ver
al so indicated he had been asked to renove his neckl aces; it
thus is nere speculation that Aiver did not nention his
neckl aces to the police.

In any event, Oiver testified defendant demanded A i ver
remove hi s neckl aces, and that testinony was entitled to be
judged on its own, and not on the basis of speculation that
Aiver nmay or nmay not have mentioned such fact to the
interviewing officer. (People v. Provencio (1989) 210

Cal . App. 3d 290, 306.)



Def endant points to other such “discrepancies” in Aiver’s
testinmony and invites this court to conclude therefromthat
Aiver’s testinony was unreliable. W see no reason to indul ge
defendant in this fruitless effort. It is doubtful any victim
of a crinme, and especially one whose friend has just been shot
and who then is forced to | ook down the barrel of a gun, is able
to reconstruct with one hundred percent accuracy all of the
facts surrounding the event. For this reason, juries are
instructed that failure of recollection is conmon, innocent
m srecoll ection is not uncomon, and the fact there are
di screpancies in a witness’s testinony does not necessarily nean
the witness should be discredited. (CALJIC No. 2.21.1.)

AQiver’s credibility and the weight to be given his
testinmony were matters commtted to the trier of fact. (People
v. Flummerfelt (1957) 153 Cal.App.2d 104, 105-106.) It is not
the responsibility of this court to reweigh the evidence or
resolve conflicts therein in favor of the defendant. (1d. at p.
106) Despite certain “discrepancies” in Aiver’s testinony, the
jury obviously deened Aiver a credible witness as | east insofar
as it accepted his clains that defendant pointed a gun at him
and demanded certain itens of property. Nothing in the record
or inthe law permts us to tanper with that determ nation.
(I'bid.; see People v. Ochoa (1993) 6 Cal.4th 1199, 1206
[““ Al though [appellate courts] nust ensure the evidence is
reasonabl e, credible, and of solid value, nonetheless it is the

excl usive province of the trial judge or jury to determ ne the



credibility of a witness and the truth or falsity of the facts
on which that determ nation depends. . . .’ "].)

Because the jury acquitted defendant of count one, charging
himw th attenpted robbery of Lavan (who cl ai ned def endant
demanded Lavan’s watch before pulling out a gun and firing at
him, defendant asserts the jury |likewi se was required to
di scount Aiver’s testinony. W disagree. There was nothing
i nprobable in the jury’'s rejecting Lavan’s testinony, in part,
but nonet hel ess concl udi ng that defendant subsequently used
undue force in firing his weapon at Lavan and then turned his
crimnal intentions toward diver.

Finally, there is no nerit in defendant’s argunent the jury
shoul d have rejected AQiver’s testinony because it rejected
Gasper’s testinony in acquitting defendant of counts five and
six (see fn. 1, ante). The record provides a reasonable
explanation for the jury’'s rejection of Gasper’s testinony in
its totality. Gasper, who was in the area where the assault on
Lavan and A iver took place, testified defendant’s all eged
assault and attenpted robbery of her occurred 30 m nutes to one
hour after the gunshots were fired. Gasper’s testinony was
irreconcilable with that given by Lavan and Aiver, as they
testified that within mnutes of defendant’s assault on them
police officers arrived on the scene and apprehended def endant.
Gasper’s testinmony was unbelievable in other respects. For
exanpl e, Gasper initially testified that when the police arrived
on the scene, they parked approxi mately one-half inch fromwhere

she was standing. She then changed her testinony to say that



of ficers parked approximately one-half mle away, then changed
her testinony again to say the police parked approxi mately 15
feet away.

G ven that Gasper’s testinony was so conflicting, it is not
surprising it was rejected by the jury. Defendant’s interaction
with diver, however, was conpletely separate, and Aiver’s
testi nony about that incident was entitled to be judged on its
own nerits. His testinobny was nore than sufficient to sustain
the jury’s findings on counts three and four.

Il

Def endant argues the attenpted robbery conviction (count
three) nust be reversed because there was no evidence of an
intent permanently to deprive Aiver of his personal property.
Specifically, defendant clains “[a] request to renove boots and
a jacket is consistent with an intent [sinply] to prevent Qi ver
fromfollow ng [defendant].” Defendant’s claimis specious.

It is absurd to suggest the jury could not infer defendant
had an intent permanently to deprive Aiver of his jacket,
boots, and necklaces. According to Aiver, defendant shot at
and pursued Lavan before discovering Aiver hiding between the
parked vehicles. Qdiver testified, clearly and unequivocally,

t hat defendant pointed a gun at himand ordered himto take off
his boots and jacket. Wen Qiver unzipped his jacket, his
neckl aces were exposed, at which point defendant ordered Qi ver
to renove the necklaces as well. Defendant’s demands lead to
but one reasonabl e concl usion: defendant intended to deprive

A iver permanently of his property.



Al t hough defendant endeavors to nmake his statenents | ook
i nnocent because they were not demands to steal per se, the
entire scenario as elicited by the evidence suggests defendant
could not have had any interest in AQiver’'s property unless he
intended to take it. It is unlikely defendant wanted O iver to
remove his boots and coat to keep Aiver from pursuing
defendant. Presunmably, diver could have run faster sans both
itens. Defendant’s further demand that Oiver renove his
neckl aces is icing on the attenpted robbery cake. Defendant can
make no claimhis demand that Aiver renove his jewelry had
anything to do with an effort sinply to prevent diver from
pur sui ng defendant. Any reasonable jury would have concl uded
def endant had the intent permanently to deprive Aiver of his
property. (People v. Bean (1988) 46 Cal.3d 919, 932-933; People
v. Johnson, supra, 26 Cal.3d at p. 576-577.)

11

Def endant argues the application of section 12022. 53,
subdi vision (b) to attenpted robbery viol ates the equal
protection clause of the state and federal Constitutions.
Section 12022.53, subdivision (b), states in relevant part:
“(b) Notwi thstanding any other provision of |aw, any person who
is convicted of a felony in subdivision (a) [which includes
attenpted robbery], and who in the comm ssion of that felony
personally used a firearm shall be punished by a term of
i mprisonment of 10 years in the state prison, which shall be
i nposed in addition and consecutive to the puni shnment prescribed

for that felony.



Def endant argues application of section 12022.53 in this
case violates equal protection in that there is no rational
basis for including attenpted robbery within the confines of the
section, and not including other crinmes such as assault with a
firearm Defendant’s claimlacks nerit.

“In order to establish a meritorious clai munder the equal
protection provisions of our state and federal Constitutions
[ def endant] nust first show that the state has adopted a
classification that affects two or nore simlarly situated
groups in an unequal manner. [Citation.] Equal protection
applies to ensure that persons simlarly situated with respect
to the legitimte purpose of the |law receive |ike treatnent;
equal protection does not require identical treatnent.” (People
v. Green (2000) 79 Cal. App.4th 921, 924.)

I n enacting section 12022.53, the Legislature indicated its
intent as follows: “The Legislature finds and decl ares
substantially | onger prison sentences nust be inposed on felons
who use firearns in the conm ssion of their crines, in order to
protect our citizens and to deter violent crine.” (Stats. 1997,
ch. 503, 8 1.) There can be no question the statute is
rationally related to the intent of the Legislature and supports
a legitinmate state interest. (People v. Perez (2001) 86
Cal . App. 4th 675, 680.)

Nor can it be said the crinmes of assault with a deadly
weapon and attenpted robbery with the use of a firearminvol ve
the sane risks. An assault is sinply an unlawful attenpt,

coupled with present ability, to commt a violent injury on the

10



person of another. (8 240.) Attenpted robbery, on the other
hand, al nost al ways, al beit not necessarily, involves the
application of violence. The Legislature may well have

determ ned the reason why nost defendants are convicted only of
“attenpt” to commt robbery is because the intended victins
resisted, sonetines with serious consequences, the demands of

t he defendant to turn over property.

“Normal |y, the wi dest discretion is allowed the |egislative
judgnment in determ ning whether to attack sonme, rather than all,
of the manifestations of the evil ainmed at; and nornally that
judgnent is given the benefit of every conceivabl e circunstance
whi ch m ght suffice to characterize the classification as
reasonabl e rather than arbitrary and invidious.” (MLaughlin v.
Florida (1964) 379 U. S. 184, 191 [13 L.Ed.2d 222, 228].)

It may well be that at sone point in the future, the
Legislature will take another |ook at whether all assaults
i nvol ving the use of a weapon should be included within the
confines of section 12022.53. As for now, however, the fact the
Legi slature chose not to include all gun-related assaults within
the anbit of the section does not render the statute
unconstitutional. (Hale v. Mrgan (1978) 22 Cal.3d 388, 398.)

Def endant argues equal protection is violated because the
prosecution elected to charge a section 12022. 53 enhancenent,
depriving the trial court of the sentencing discretion it would
have had defendant instead been charged with a different gun
enhancenent provision, i.e., section 12022.5, which carries a

sent ence enhancenment of three, four or ten years. Defendant

11



argues that “[i]f discretionary punishnment can be inposed, the
case nust be remanded for resentencing to allow the trial court

to exercise its sentencing discretion . We di sagr ee.

“*Prosecutors have great discretion in filing crimnal
charges. [Citation.] This discretion includes the choice of
maxi m zi ng the avail abl e sentence (including chargi ng of
enhancenents) to which a defendant m ght be exposed in the event
of conviction [citations] and the timng of filing unrel ated
charges [citations]. Such discretion does not violate equal
protection.”” (People v. Gonzales (2001) 87 Cal.App.4th 1, 15.)

|V

Finally, defendant argues the mandatory nature of the
puni shment i nposed pursuant to section 12022.53, subdi vision (b)
-- a 10-year consecutive term-- constitutes cruel and unusua
puni shment with regard to the crine of attenpted robbery. W
di sagr ee.

First, and forenost, “[t]here can be no serious contention

that a sentence which is not otherw se cruel and unusual

becones so sinply because it is ‘mandatory.’” (Harnelin v.
M chigan (1991) 501 U.S. 957, 995 [115 L. Ed.2d 836, 865].) The
guestion thus is whether the 18-year terminposed for
defendant’s current crimnal escapades is cruel and unusual. It
i S not.

Ceneral ly speaking, the analysis for cruel or unusua
puni shment under California law is to consider the nature of the

of fense and of the offender. (People v. Dillon (1983) 34 Cal. 3d

441, 479.) Unquestionably, the nature of the offenses invol ved

12



in this case were serious. Defendant, who had just shot
AQiver’s friend at near point blank range, approached diver,
pointed a firearmat him and demanded O iver turn over his
property. diver was in the process of conplying when the
passing of a police car interrupted the crime. To suggest these
circunstances are not serious and fail to warrant a serious
penalty i s nonsense.

As to the nature of the offender criterion, the probation
report shows defendant has an extensive crimnal record,
i ncl udi ng several m sdeneanor and three felony convictions,
dati ng back to when defendant was 18 years old. Defendant has
been to state prison twice and to county jail nunerous tines.
Def endant’ s behavior in his current offenses was extrenely
violent and serious. @Gven both the nature of the crine and
defendant’s prior record, an 18-year termfor the instant
of fenses could hardly be described as cruel or unusual.

DI SPCOSI TI ON

The judgment is affirmed. (CERTIFIED FOR PARTI AL

PUBLI CATI ON. )

NI CHOL SON , J.

W& concur:

BLEASE , Acting P.J.

S| VN5 , J.

13



